DON AND MARTHA P. S Mb
| BLA 95-203 Deci ded Gctober 16, 1997

Appeal fromthe wld horse portion of the Fnal Mitiple Use Decision
for the Qopper Kettle allotnent issued by the Area Manager, Lahontan
Resource Area, Bureau of Land Managenent, that determined |ivestock and
w ld horse grazing all ocations. Nv-030-95-02.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

A decision by BLMal l ocating |ivestock and w | d horse
use that is based on nonitoring, research, and anal ysis
of usage of the public lands and is shown to be nade in
consideration of the condition of the affected range in
terns of availability is properly affirned.

2. WId Fee-Roaming Horses and Burros Act

The goal of wld horse nanagenent is to naintain a
thriving natural ecol ogi cal bal ance anong w | d hor se
popul ations, wldife, livestock, and vegetation, and
to protect the range fromthe deteriorati on associ at ed
w th overpopul ation. Alocation determnations nust be
based on research and anal ysis, and on nonitoring
prograns whi ch include studies of grazing utilization,
trends in range conditions, actual use, and clinactic
factors.

APPEARANCES.  John E Marvel, Esg., Hko, Nevada, for Appellants; John Q
Snglaub, Dstrict Manager, Carson Aty DOstrict, Carson Aty, Nevada, for
the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
Don and Martha P. S ns have appeal ed fromthe wld horse portion of
the Fnal Miltiple Wse Decision (Decision) for the Gopper Kettle all ot nent
dated Novenber 21, 1994, issued by the Area Manager, Lahontan Resource

Area, Bureau of Land Managenent (BLN). The Decision allocated 2,339 ani nal
unit nonths (AUMs) for 219 cattle year-round and 588 total horse AUMs
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for 49 wld horses year-round on the allotnment. Appellants allege in their
Suppl enental Statenent of Reasons (Supp. SCR) on appeal that there is no
"reasonabl e, legitinate or rational basis to support the wld horse nunbers
establ i shed as the AM. [ Appropri ate Managenent Level ] by the Decision.™
(Supp. SR at 4.)

The Record of Decision for the Lahontan Environnental |npact & atenent
and the Lahont an Resour ce Managenent H an were conpl eted on Sept enber 3,
1985. These docunents established the mul tipl e-use goal s and obj ecti ves
whi ch gui de managenent of the public land on the Gopper Kettle all ot nent.
The Rangel and Program Surmary (RPS) Updat e was i ssued in 1989, which
identified the specific allotnent objectives for the Gopper Kettle
allotnent. (Decision at 1.)

Sarting in 1977, trend data was col |l ected as part of a nonitoring
effort on the Qopper Kettle allotnent to determne if existing multiple
uses for the allotnent were consistent wth attai nnent of the objectives
established by the RPS. The data was anal yzed in 1993 t hrough the
allotnent eval uation process to: (1) determine progress in neeting
mul ti pl e-use obj ectives for the Copper Kettle allotnent and (2) deternm ne
what changes in existing nanagenent were required in order to neet specific
mul ti pl e-use obj ectives for this allotnent. (Decision at 1.)

The 1994 Deci sion here under appeal determined that no change in the
allocation of 2,339 AUMs per year (219 cattle) shoul d occur as "the
allotnent appears to be in good condition and does not warrant any
imedi ate change at this tine." (Decision at 2.)

The Decision further stated, wth respect to wld horse nanagenent on
the allotnent, in pertinent part:

North Sillwater Herd Managenent Area [HW: It has been
determined through nonitoring and the all ot nent eval uati on
process that a thriving natural bal ance can be obtai ned t hrough
an Appropri ate Managenent Level (AM) for a nmaxi numof 49 wld
horses for the opper Kettle Allotnent portion of the North
Sillwater HWA The Copper Kettle Allotnent portion conprises 17
percent of the North Sillwater HVA

RATIONALE.  Mbnitoring infornmation indicates that the
carrying capacity of the Copper Kettle Allotnent portion of the
North Sillwater HWA is 588 total ALMs, in conbination wth
current |ivestock nunibers and forage reserved for bi ghorn sheep
and deer. Actual counts and utilization records show that
approxi mately 588 AUMs or 49 w ld horses are the naxi num proper
stocking level wthin the Qopper Kettle portion of the North
Sillwater HWA  This AM was based on actual nunbers of wld
horses and |ivestock during the eval uation peri od.

By maintaining the wld horses and |ivestock AMs at this
level, it is anticipated that land use plan objectives wll be
net, including naintaining or inproving [the] current ecol ogi cal
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condition and naintaining [the] utilization at 55%or |ess on key
speci es on upl and ar eas.

In order to prevent resource damage, horse nunbers shoul d be
limted to a naxi numof 49 aninal s (Copper Kettle portion). To
avoi d annual renmoval s and to mni mze stresses and band
di st urbances associated wth renoval s, renovals wll be conducted
every three years. To avoi d excess vegetation utilization,
horses wll be nanaged for a range of 37 to 49 aninals. This
wll allowfor an increase in the popul ati on between renoval s.

(Decision at 3.)

The authority for these BLMdetermnations with regard to |ivestock
grazi ng nanagenent and w | d horse grazing nanagenent is found in Title 43
of the Gode of Federal Regulations (CF.R). Livestock grazing nanagenent
is addressed in 43 CF. R 88 4110.3 and 4130.3-1(a). Section 4110.3
provi des:

The aut hori zed of ficer shall periodically reviewthe grazing
preference specified in a grazing permt or grazing | ease and nay
nake changes in the grazing preference status. These changes
shal | be supported by nonitoring, as evidenced by rangel and

studi es conducted over tine, unless the change is either
specified in an applicable land use pl an or necessary to nanage,
nai ntain or inprove rangel and productivity.

Section 4130.3-1(a) additional ly provides:

The aut hori zed of ficer shall specify the kind and nuniber of
livestock, the period(s) of use, the allotnent(s) to be used, and
the anount of use, in aninal unit nonths, for every grazing
permt or lease. The authorized |ivestock grazi ng use shal |l not
exceed the livestock carrying capacity as determned through

noni toring and adj usted as necessary, for every grazing permt or
| ease. The authorized |ivestock grazing use shall not exceed the
|ivestock carrying capacity as determned through nonitoring and
adj usted as necessary under Sections 4110.3, 4110.3-1 and

4110. 3-2.

The authority for the BLMdetermnations wth regard to wld horse
grazing levels wthin the Decision is contained in sections 3(a) and (b) of
the WI d- Free-Roaming Horses and Burros Act, as anended, 16 US C 88 1331-
1340 (1994), and in 43 CF.R Part 4700. The regulation at 43 CF.R 8
4700.0-6(a) provides: "WId horses and burros shall be nanaged as self-
sust ai ni ng popul ations of healthy aninals in bal ance wth other uses and
the productive capacity of their habitat.” The regulation at 43 CF. R §
4710. 4 further provides: "Mnagenent of wld horses and burros shal |l be
undertaken with the objective of limting the aninals' distribution to herd
areas. Mnagenent shall be at the mininumlevel necessary to attain the
objectives identified in approved | and use pl ans and herd nmanagenent area
plans.” Hnally, 43 CF. R § 4720.1 states, in pertinent part: "Uon
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examnation of current infornation and a determnation by the authori zed
officer that an excess of wld horses or burros exists, the authorized
of ficer shall renove the excess aninals i mmedi ately * * * "

O Septenber 16, 1994, Appel |l ants appeal ed the wld horse portion of
the Decision of the Area Manager and protested the all ocation of 588 ALM s
(49 aninals) for wld horse grazing. In their subsequent Supp. SR filed
wth this Board on February 6, 1995, Appellants have clarified and refined
their objections. Appellants first argue that

Alotnent Specific bjectives of the allotnent eval uati on and the
RPS state that wld horses and their habitat are to be nanaged at
present popul ation levels (111.C1.c.) and that 180 AUMs of
forage for approxi nately 15 head of wld horses were to be
provided (I11.C2.f.). Accordingly, the Decisionis directly in
conflict wth the specific objectives set forth by the BLMs
allotnent eval uati on.

(Supp. SR at 2.) Appellants' next claimthat the August 1991 census of 49
wld horses wthin the allotnent which is used by BLMas the AML to be

nai ntained i s inconsistent wth the allotnent specific objectives of the
allotnment evaluation, and is clearly arbitrary because it is not justified
by any nonitoring or other utilization data. 1d. Appellants' third
argunent concerns their claimthat while the 1993 al | ot nent eval uati on
states that additional nonitoring is needed to substantiate any adj ust nents
to livestock grazing or wld horse nunibers, the nunber of wld horses has
been adj usted upward wth no such data. (Supp. SIRat 2-3.)

Appel l ants next argue that while the 1993 al | ot nent eval uati on
indicates the allotnent is being properly nanaged wth respect to short-
termand | ong-termobjectives, the basis for such a conclusion is that the
allotnent is being nanaged for approxi mately 15 head of wld horses, not
the 49 authorized in the Decision. (Supp. SORat 3.) The Sns' fifth
claimurges that because the good range conditions existing on the
allotnent have been due to their efforts, if excess AUMs are avail abl e for
grazing, they should be allocated to Appellants' |ivestock grazing
preference and not to an increase in wld horse nunbers. 1d. Appellants'
sixth argunent is that there is insufficient resource infornation to
determne the AM. for the allotnent, thus there is no legitinmate or
rational basis to support the wld horse nunber established as the AML by
the Decision. 1d.

The Appel lants' seventh claimis that an increase in wld horse
nunbers to 49 wll cause irreparable harmto their ranchi ng operation,
together wth short-termdisruptions and | ong-terminstability. The S ns'
final claimis that the "increased horse use" wll ultimately result in a
reduction in Appel lants' grazing preference, in direct violation of
appl i cabl e law and regul ation, to include

the Federal Land Policy and Managenent Act of 1976, the Public
Rangel ands | nprovenent Act of 1978, the Tayl or Gazing Act of
1934, the WId Fee-Roaming Horses and Burros Act of 1971 and
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43 R part 4100, all of which recogni ze grazing as an i nportant
and protectible miltiple use.

Id. at 4.

The BLM's Response was filed by the Dstrict Manager, Garson dty, on
February 17, 1995. The Dstrict Manager initially noted that the 15-horse
figure cited by the Appel lants as the basel i ne popul ati on for the all ot nent
was not the figure used as the current popul ation nor what the all ot nent
coul d support. The DO strict Manager stat ed:

The Rangel and Program Surmary (RPS) Update, 1989, stated
“Initially provide 180 AUMs of forage for approxi mately 15 head
of wld horses.” The horse AUMs referred to in the RPS were the
nunber of horses counted in the first census conducted after the
passage of the Wld Horse and Burro Act of 1971 (Public Law 92-
195). This nunber did not reflect what the habitat coul d support
and was based sol ely on the nunber of horses initially counted.
In the mul tiple use decision, the horse nunber is based on an
anal ysis of nonitoring infornation contained in the Al ot nent
Bvaluation. S nce we could not attribute any resource danage,
fromeither |ivestock or wld horses, no reduction in grazing
preference or wld horse nunibers were proposed in the Miltiple
Wse Decision. V& believe that the Gopper Kettle Al ot nent
portion of the North Sillwater Herd Managenent Area can support
a maxi numof 49 horses along wth the current nunber of cattle
and still neet the wildlife and other multipl e use deci si ons

obj ect i ves.

(Response at 1.)

In response to Appel lants' claimof wld horse overpopul ati on on the
al | ot nrent because "one transect, run close to water indicated heavy use,
nostly by wild horses,” the Dstrict Manager explains: "Wile the one
transect near water did recei ve heavy use, the vast majority of the
Alotnent receives use considered to be at a level that wll neet overall
allotnent objectives." (Response at 2.) Further, in response to
Appel lants' claimthat there is not an HVA plan, the Dstrict Mnager
expl ai ns:

Qur practice has been to conpl ete an all ot nent eval uation; issue
a mul tipl e use decision and then incorporate the horse nunbers
set inthe mitiple use decisioninto awld horse herd
nanagenent area plan. Qce the preceding nul tipl e use deci si on
is final a herd managenent area plan wll be prepared wth public
i nput .

| d.

The Appel lants' claimthat there is no nonitoring data to justify
rai sing the nunber of wld horse AMs on the allotnent, is countered by
the Dstrict Manager, who states: "In the Allotnent Eval uation it was
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recogni zed that there were 49 wld horses inhabiting the all ot nent,
however, no resource damage has resulted fromthe existing popul ation."
Id. The Response next addresses the Appellants' clai mthat

| i vest ock managenent has in fact been very conpatible wth and
beneficial to good range condition due to the efforts of

Appel lants, and in the event that excess AM are avail able for
grazing, they should be allocated to Appel lants' |ivestock
grazing preference and not to an increase in wld horse nunbers.

(Supp. SR at 3.) The Dstrict Minager explains the reasons why |ivestock
nanagenent within the allotnent at 2,333 ALMs is neeting utilization
obj ecti ves:

Cattle and horses utilize the sanme grass species, in addition to
grasses cattle also utilize shrubs, which horses rarely consune.
Because the vast majority of the Al otnent recei ves noderate or
less utilization on grass species we feel the plant comunity can
be mai ntai ned by nanagi ng the current nunbers of grazing aninal s
that were identified inthe Allotnent Eval uation and Miltiple Use

Deci si on.

(Response at 2.)

In response to Appel lants' sixth claimthat "there is not enough data
to establish the nunber of wld horses for the Gopper Kettle Al otnent,”
the Dstrict Minager states that "[b]ased on the nonitoring data we bel i eve
that the Copper Kettle Allotnent portion of the Herd Area can support 49
horses along with the other identified uses and still neet nultipl e use
obj ectives." 1d. Mreover, the Area Manager of the Lahontan Resource Area
had addressed many of these sane concerns in his ctober 3, 1994, letter to
Appel lants, after receiving their letter of appeal dated Septenber 16,
1994. The Area Manager had explained that in 1988, 54 wld horses were
counted wthin the Gopper Kettle allotnment, in 1991, 49 wld horses were
counted, and in three distribution flights conducted in 1992, 34, 43, and
53 aninal s, respectively, were counted. (Cct. 3, 1994, letter at 1.)

In response to Appel lants' claimthat by setting the nunber of wld
horses at 49, their business wll be jeopardized, the Dstrict Mnager
expl ai ns:

As previously stated, the Miltiple Use Decision did not change

livestock nunbers and the deci sion set the horse nunbers at the

current | evel because we believe that we have enough i nfornation
to showthat the range can support all of the uses and objectives
set inthe Miltiple Use Decision.

(Response at 2.)
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The Appel lants' final claimnaintains that the Decision wll
ultinately result in increased horse use wth a prospective reduction in
Appel l ants' grazing preference. The Dstrict Minager states in his
Response:

As previously stated the Miltiple Use Decision is setting
both the wld horse and |ivestock nunbers at the current |evel.
Any future adjustnents wll be based on additional nonitoring
i nfornation.

V¢ woul d |i ke to enphasi ze that the Mil tipl e Use Decision
does not change the nuniber of |ivestock which can utilize the
allotnent. A so, the wld horse nunber set in the Miltiple Wse
Decision reflects the current nuniber of horses utilizing the
Qopper Kettle Allotnent portion of the Stillwater Herd Managenent
Area and the utilization | evel s of the vegetation nade by both
cattle and wld horses is wthin acceptable | evel s which is
nmai ntai ning a thriving ecol ogi cal balance. The wld horse
nunbers referred to in the Range Program Summary Uodate, were
nerely the nunber of horses counted after the passage of the Wid
Horse and Burro Act. The nunber of wld horses, |ivestock and
wildifeidentifiedinthe Miltiple Use Decision was the result
of an analysis of the area and is consistent wth all other
mul ti pl e uses toget her.

(Response at 3.)

The legislative history of the WId Free-Roaming Horses and Burros Act
supports a finding that Gongress had no intention to maintain the free-
roamng horses and burros at their 1971 levels. In 1971, Gongress was
faced wth inconpl ete infornati on as to the nuniber of horses on the public
lands. In discussing the need for the 1971 Act, the Senate Report states:

Estinates of the total nunber of aninal s subject to the neasure
are open to question * * *,  This indicates an alarmng trend as
well as a surprising lack of infornation regarding the ani nal s
and pronpted the conmittee to include a provisioninthe bill for
necessary studies of the habits of the aninals to be undertaken
by the Secretary of the Interior.

S Rep. No. 92-242, 92nd (ong., 1st Sess., reprinted in 1971 USCCAN
2149, 2150. In addition, the joint statenent of the Cormittee of
onf erence specifically

pointed out that the Secretaries of Interior and Agriculture are
given a high degree of discretionary authority for the purposes
of protection, nanagenent, and control of wld free-roam ng
horses and burros on the public lands. The Act provides the
admnistrative tools for protection of the aninals fromthe
depredation of man. This is the paranount responsibility wth
whi ch the Secretaries are charged under the terns of the statute.

Qnf. Rep. Nb. 92-681, 92nd Gong., 1st Sess., reprinted in 1971
USCCAN 2159, 2160.
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[1, 2] The goal of wld horse nanagenent is to naintain a thriving
nat ural ecol ogi cal bal ance anong w | d horse popul ations, wldlife,
| ivestock, and vegetation, and to protect the range fromthe deterioration
associ ated wth overpopul ation. 16 US C 8§ 1333(a) (1994); Mchael B ake,
135 IBLA 9, 14 (1996); Aninmal Protection Institute of Anerica, 118 IBLA 20,
23 (1991); Dahl v. Qark, 600 F. Supp 585, 594 (D Nev. 1984). The test as
to appropriate wld horse popul ation | evel s is whether such |evels w |
achieve and maintain a thriving ecol ogi cal bal ance on the public | ands.
Nowhere in the lawor regulations is the BLMrequired to nai ntai n any
specific nunber of aninals or to maintain popul ations in the nunber of
aninals existing at any particular tine. Dahl v. Qark, supra, at 595. A
determnation that renoval is warranted nust be based on research and
anal ysis, and on nonitoring prograns which include studi es of grazing
utilization, trends in range conditions, actual use, and clinactic factors.
Mchael B ake, supra;, Aninal Protection Institute of Averica, 117 |BLA 4,
5 (1990); Aninmal Protection Institute of Awrica, 109 I BLA 112, 120 (1989);
see Gaig C Downer, 111 IBLA 339 (1989).

onversely, Appel |l ants nust denonstrate by a preponderance of the
evi dence that the BLMerred when coll ecting and presenting its data. See
Aninal Protection Institute of Arerica, 118 IBLA 63, 76 (1991). Appellants
have failed to carry this burden. Appellants allege that BLMhas tripl ed
the wld horse allocation while naintaining the status quo wth respect to
livestock grazing. Nothing could be further fromthe truth. During the
period from1988 to 1993 when BLMstudied this all otnent precedent to
i ssuance of the Fnal Miltiple Use Decision in 1994, the wld horse
popul ati on was rel atively constant, as was the |ivestock popul ation. The
w ld horse count was 54 in 1988, 49 in 1991, and 34, 43, and 53,
respectively, inthree different counts in 1992. Throughout this peri od,
the parties agree that the range condition was heal thy wthout overuse.

In this case, the record establishes that the integrity of the range
and its forage capability were never threatened by an overpopul ation of
horses. There is no evidence that BLMhas al |l ocated w | d horse and
livestock ALMs nerely for admnistrative conveni ence or in the absence of
adequate infornation. See Aninal Protection Institute of Amwerica, 109 | BLA
at 118. The data shows that utilization levels reflect true ecol ogi cal
bal ance. Therefore, it cannot be | ogically concluded that reduction of
wld horse AMs wthin the Gopper Kettle allotnent woul d i nprove
ecol ogi cal condi ti ons.

The case record supports a concl usion that the all ocation nunbers
wthinthis allotnent were not drawn randonmy or for admnistrative
conveni ence. Rather, BLMdenonstrated a continuing rational basis for its
determnation that the nunber of horses allocated to this allotnent as the
AML is supportive of the statutory goal of a "thriving ecol ogi cal bal ance"
on the range.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the Hnal
Mul tiple Use Decision appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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